BEFORE THE HON’BLE LOKAYUKTA 

Justice Manmohan Sarin

Complaint No. C-557/Lok/2011/

In the matter of 

Sh. Ravinder Balwani

Complainant

Vs.

Sh. Shyam Wadhera 

 Members, Delhi Electric Regulatory Commission

Respondent No. 1

 Sh. S.R. Sethi

Members, Delhi Electric Regulatory Commission

Respondent No. 2


Complainant Mr. Ravinder Balwani appears in person. Complainant has filed this complaint against the said Respondents alleging abuse of their position to obtain gains for the BSES (Rajdhani) Power Ltd.,BSES Yamuna Power   Ltd and  North Delhi Power Ltd and cause undue harm to the power consumers  i.e. citizens of Delhi. 


At the outset, Mr. Ravinder Balwani makes  an oral pray that he may be permitted to add the ground of Respondents having exhibited lack of faithfulness in performance of their adjudicatory functions as part of the allegations under section 2(m) of Delhi Lokayukta and Upalokayukta Act, 1995. The case is at its initial stage and the Complainant should have the full opportunity to prove the allegations. Notice has not yet even been issued to the Respondents. Amendment is allowed. The Complainant is permitted to add the following as ground (iv) “exhibiting lack of faithfulness in discharge of the adjudicatory functions” The addition is made in the original complaint signed by Complainant.  

Complainant has inter-alia alleged that Respondent public functionaries have been actuated in discharge of their functions by improper and corrupt motive. He submits that they have shown lack of faithfulness in discharge of their adjudicatory functions. 

The substance of the complaint is that the Delhi Electricity Regulatory Commission (DERC) is a Body or Commission created by a statute by Govt. of NCT of Delhi. It falls within the category of Body or Commission set up by the Government and the said Respondents being the Members of the said Regulatory Commission are “public functionaries” within the meaning of section 2(m)(v) of the Delhi Lokayukta and Upalokayukta Act, 1995. Respondent No. 2 has since superannuated in January, 2011,  but the complaint concerns  the actions taken during his tenure as Member of DERC in the year 2010. Hence, inquiry into allegations relating to the said actions is within the jurisdiction of Lokayukta.

 Complainant states that among others, the functions of the DERC is to issue tariff order in respect of DISCOM’s, namely, BSES (Rajdhani) Power Ltd.,BSES Yamuna Power   Ltd and  North Delhi Power Ltd, which would give the rates for power to be supplied to the consumers covered by these DISCOMs. The tariff order is issued at the end of month of March for the next financial year in advance. It is alleged that the exercise of preparing and issuing the tariff order  for the year 2010-2011 had also been undertaken by DERC. The DERC on 30th April, 2010 had informed the Government of NCT   of the provision being made to address the concerns of DISCOM, regarding purchase of power, the details of which are set  out in para G of the executive summary of the statutory advice sent by the DERC to the Government of NCT  and filed along with complaint at page 29. Following this the Ministry of Power, headed by Smt. Sheila Dikshit, of the Govt. of NCT,  issued communication dated 4th May, 2010 , bearing No. F.11(27)/2010/Power/1192 to the Secretary DERC by which it forwarded the representations received from the power distributing companies, i.e. DISCOMs.  By the said letter, DERC was informed that issues raised by DISCOMs were serious and required thorough examination. The Government of NCT purporting to act  in exercise of powers under Section 86 of The Electricity Act, 2003, directed the DERC to give statutory advice on the issue raised by the power distribution companies in the representations. ”It further issued a direction  purporting to be  under section 108 of the Electricity Act, 2003,  that  DERC  will not issue tariff order till the statutory advice given by the Commission, as asked for, is thoroughly examined by the Government and the Government gives a go ahead for passing of the said tariff order.”


 Complainant submits that the making and issuance of annual tariff order is a quasi judicial function being discharged by the Commission. Section 108 of the Electricity Act provides for Commission to be guided by such directions in the matter of “policy involving public interest” as the Government may give in writing. However, such directions are to be confined to matters of “policy involving public interest” cannot extend to or cover the quasi judicial functions of DERC. As per the communication dated 18trh May, 2010, issued by the Secretary DERC to the Secretary (Power), Govt. of NCT, the advice given by the Solicitor General, was relied on.  It clearly sets out that the directions given by the Government of NCT of not passing the tariff order till go ahead by the Government amounted to placing a fetter on  quasi judicial function,  which was ultra vires and void. The DERC was advised that tariff order for DISCOMs must be issued. Refer page 23 to 26 of paper book. 

IT is alleged that Respondents notwithstanding clear advice given by the Solicitor General and the stand taken by the Chairman, DERC, did not release the tariff order even though the Complainant claims that the record would show that the same had been signed by the Chairman Sh. Bijender Singh on 28.4.10 and Sh. S.R. Sethi on 29.4.10.  It is further alleged that upon superannuation of Sh. Bijedner Singh on 4th September, 2010, Sh. S.R. Sethi reversed his earlier position under the pressure and influence of the DISCOM and Delhi Government. Subsequently both the Respondents  have even ventured to send a fresh advice under section 86(2) of the Delhi Electricity Act on 15.12.10 to the Government of NCT revising rather reversing their earlier position and proposed increase in the tariff as desired by the DSCOMs. Complainant alleges  that as per the original tariff order which  would be  available on the record of DERC, benefit of nearly 300 crores per month would have been passed on to the Delhi consumers, which is sought to be nullified. The Complainant submits that non issuance of tariff order, for extraneous considerations despite clear legal advice of the Solicitor General,  was abuse of power for corrupt and improper motives to benefit the DISCOMs at the behest of the Power Ministry Govt. of NCT also demonstrated lack of faithfulness to their adjudicatory duties. The conduct of Respondents is labelled as questionable and partisan. 

Complainant further submits that a writ petition is pending before High Court of Delhi seeking release of the tariff order proposed in April, 2010. The present proceedings are against the Respondents under the Delhi Lokayukta and Upalokayukta Act, inter-alia, in respect of the allegations of abuse of power to cause gain to the DISCOMs and loss to the citizens and being actuated by improper or corrupt motives and exhibiting lack of faithlessness. By virtue of Section 18 of the Delhi Lokayukta and Upalokayukta Act, 1995, the remedies provided by its provisions  are in addition to other remedies in law. 

In view of the foregoing discussion and considering the allegations made in the Complaint and submissions of the Complainant and the documents in particular, the advice of Solicitor General as communicated and the correspondence referred to and attached with the Complaint, a prima facie case for issuance of show cause notice for inquiry under section 7, read with section 2(b) of the Delhi Lokayukta and Upalokayukta Act, 1995 against the Respondents is made out. Let notice issue  to the Respondents to show cause why inquiry under section 7 read with section 2(b) of the Act be not  held, returnable on 21.02.2011 at 2.00 PM.  Copy of the Complaint with documents be supplied to Respondents. 
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